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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
BRENDA MAJOR WEBER, personal ) Supreme Court 
representative of the Estate of ) Docket No. 900540 
Robert W. Major, Jr., deceased, ) 
Plaintiff/Appellant ) Utah Court of Appeals 
) Case No. 890599-CA 
v. ) 
ENGLISH INN CO., INC., a Utah ) 
corporation, PARK CITY UTAH ) 
CORPORATION, a Utah corporation; ) 
CHARLES E. HIRSCH; HAROLD D. HIRSCH; ) 
SAM A. HEPNER; EUGENE H. POWERT; ) 
MASASHI HASHIDA; J. E. ROBERTS aka ) 
JACK E. ROBERTS; FROSTWOOD LIMITED, ) 
a Utah limited partnership; J. L. ) 
KROFCHECK aka JOSEPH L. KROFCHECK; ) 
ROBERT L. BARRETT; PARTNERSHIP ) 
INVESTMENT OF COLORADO, INC. a ) 
Corporation; PARK WEST WATER ) 
ASSOCIATION, a Utah Non-Profit ) 
corporation; HALBERT ENGINEERING, ) 
INC., a California corporation; ) 
HALBET PROPERTIES, INC., a Utah ) 
corporation; MAJOR-BLAKENEY ) 
CORPORATION, a California ) 
corporation; ASPEN GROVE, INC. , a ) 
Utah corporation; LESTER F. HEWLETT, ) 
JR. ; RUTH BRAZIER HEWLETT; ) 
SNYDERVILLE LAND CO., a Utah limited ) 
partnership; H. E. BABCOCK and J. E. ) 
ROBERTS dba PARKWEST LAND COMPANY; ) 
INVESTOR ASSOCIATES, SYNDICATE, a ) 
Delaware Unincorporated Association; ) 
WILLIAM S. RICHARDS; MURRAY FIRST ) 
THRIFT AND LOAN COMPANY, a Utah ) 
corporation; J. ROBERT WEST; LIFE ) 
RESOURCES, INC. , an Oregon ) 
corporation; KARL C. LESUEUR; H. J. ) 
SAPERSSTEIN, Trustee; PEOPLES ) 
FINANCE & THRIFT COMPANY OF SALT ) 
LAKE CITY, a Utah corporation; ) WAYLAND P. CALKINS; BARABRA CALKINS; ) McGHIE LAND TITLE COMPANY, a Utahcorporation; rustee; AVCO FINANCIALSERV CES OF U AH, INC. , Utah ) JOH  CANEP RI; KERRY D.BODILY; SKI PARK CITY WEST INC. , aUtah corp ration;
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NATIONAL PROPERTY MANAGEMENT, INC. , 
i Utah corporation ENSIGN COMPANY, 
California limited partnership, 
IOBERT W. ENSIGN; CITY DEVELOPMENT 
CORPORATION, a corporation; WESTERN 
JTATES TITLE COMPANY, a Utah 
;orporation J. TAYLOR LOTT aka JOHN 
'AYLOR LOTT; UTAH TITLE & ABSTRACT 
IOMPANY, a Utah corporation; 
'ARKWEST ASSOCIATES, a Utah general 
partnership; JAMES WEBSTER 
ASSOCIATES, INC. , a Utah 
orporation; JAY BAKER dba JAY BAKER 
LECTRIC; RYDER STILLWELL; DIANA L. 
ESUEUR; Z. J. SLAGEL aka ZALLA J. 
LAGEL; RAY WINN; JOHN MULLER; 
ERALD W. WALTERS; NEW YORK 
NVESTORS, INC. , a New York 
orporation; MICHAEL SPURLOCK; DORIE 
PURLOCK; MARIA KROFCHECK; JOHN DOES 
THROUGH 24, Inclusive and all 
ther persons unknown claiming any 
ight, title or interest in or lien 
gainst the real property described 
n Plaintiff s Complaint adverse to 
laintiff s ownership or clouding 
is title thereto; PARK CITY WEST 
SSOCIATION, a Utah corporation; 
[TY DEVELOPMENT CO. , INC. , a Utah 
Drporation; STANDARD INVESTMENT 
ORPORATION, a California 
GREAT NORTHER LAND 
a California 
INN INVESTORS, a 
irtnership; TITLE INSURANCE AGENCY, 
Utah corporation; REESE HOWELL; 
4ERICAN SAVINGS & LOAN, a Utah 
orporation; JOE COX; JIM GADDIS; 
iM WILSON; HENRY WINKLER; and JOHN 
>ES 25 THROUGH 50, Inclusive 
Defendants, 
id SNYDERVILLE WEST, 
Defendant/Appellee. 
Drporation; 
ORPORATION, 
orporation; 
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Summit County 
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OF THE THIRD DISTRICT COURT, SUMMIT COUNTY, 
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QUESTIONS PRESENTED FOR REVIEW 
1. Did the Court of Appeals consider plaintiff's argument 
that was raised for the first time on appeal? 
2. Would there have been reversible error if the Court of 
Appeals did not consider said argument? 
OPINION OF THE LOWER COURT 
Plaintiff petitions for certiorari of the opinion of the Court 
of Appeals of Utah in the matter of Brenda Major Weber v. 
Snyderville West, et al., 146 Utah Adv. Rep. 40 (Utah App. 1990). 
JURISDICTIONAL STATEMENT 
The Utah Supreme Court has jurisdiction over the petition for 
certiorari pursuant to Utah Code Ann. §78-2-2(3)(a) (1989). 
STATEMENT OF THE CASE 
A. Nature of the Case. 
This is an action to quiet title to seven acres of real 
property located in Summit County, Utah. 
B. Course of Proceedings. 
1. On April 6, 1983, Steven W. Major, then personal 
representative of the estate of Robert W. Major, Jr. , deceased, 
filed a Complaint (the "Complaint") to quiet title to eleven (11) 
parcels of real property located in Summit County, Utah, including 
inter alia as "Parcel No. 6" (R. 0016) the property then owned and 
held by Snyderville West, which property is the subject of this 
appeal (the "Subject Property"). (R. 0001). 
2. Plaintiff sought to serve Snyderville West by 
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3. On January 17, 1986, plaintiff obtained a default 
judgment against Snyderville West based upon her service by 
publication. (R. 0552). 
4o In the fall of 1988, Snyderville West moved to set aside 
the default judgment. (146 Utah Adv. Rep. at 41). 
5. On November 10, 1988, the court issued its Order, which 
was filed November 15, 1988, setting aside the Default Judgment as 
to Snyderville West which was filed on August 29, 1985 (R. 0444) 
and the final judgment as to Snyderville West which was filed on 
January 17, 1986. (R. 0552; R. 0986). 
6. On May 12, 1989, Snyderville West filed its Motion to 
Dismiss on the basis that there had been non-compliance with Rule 
4(b) of the Utah Rules of Civil Procedure and for the reason that 
the Complaint fails to state a claim upon which relief can be 
granted against Snyderville West. (R. 0996). 
7. On June 5, 1989, the Honorable J. Dennis Frederick, 
Judge, filed a Minute Entry in which the court granted Snyderville 
West's Motion to Dismiss. (R. 1019). 
8. On July 5, 1989, the court filed its Order dismissing the 
Complaint against Snyderville West. (R. 1020). 
C. Disposition in the Lower Courts. 
1. A panel of the Utah Court of Appeals, the Honorable 
Gregory K. Orme, Russell W. Bench, and Regnal W. Garff, upheld the 
trial court' s final orders, holding that: (a) service by 
publication was inappropriate where no personal inquiry or attempt 
at service was made at Snyderville West' s last known address within 
the State of Utah; (b) since service by publication on Snyderville 
West was not warranted, such service was not sufficient to confer 
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jurisdiction over Snyderville West and the Default Judgment against 
it was void; and, (c) Weber raised no argument demonstrating error 
in dismissal on Rule 12(b)(5) grounds. (146 Utah Adv. Rep. 40-43). 
2, The panel found no merit in Weber' s Lis Pendens argument, 
raised for the first time in her Reply Brief. (146 Utah Adv. Rep. 
at 43, n. 3). 
D. Statement of Relevant Facts. 
1. Snyderville West purchased the Subject Property from 
Investor Associates by Uniform Real Estate Contract (the 
"Contract") dated July 13, 1978. (R. 0602). The Contract covered 
two parcels of property, an eight acre parcel not in issue in this 
case, and a seven acre parcel (the Subject Property). (R. 0599). 
2. Robert W. Major, Jr., the decedent of the estate of Major 
in this case, executed the Contract for and on behalf of the 
seller, Investor Associates (R. 0599; R. 0603) and executed a 
Notice of Uniform Real Estate Contract (the "Notice of Contract") 
in favor of Snyderville West, the buyer, dated July 14, 1978 and 
recorded July 14, 1978, as agent ("Chairman") of Investor 
Associates (R. 0609; R. 0599). 
3. In accordance with the Contract, title to an eight-acre 
parcel was released and conveyed to Snyderville West at the time of 
execution of the Contract, and title thereto is not an issue 
herein. The seven-acre parcel was purchased under the Contract for 
a total purchase price of $120,000. 00, of which $20,000. 00 was paid 
on execution, and the balance was paid in semi-annual installments 
until July 1, 1983 when the entire remaining balance of principal 
and interest become due and payable. (R. 0599). 
- 3 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. Machine-generated OCR, may contain errors.
4* Following execution of the Contract, Snyderville West 
took possession of the Subject Property, paid the property taxes, 
and made all payments of principal and interest called for in the 
Contract in a substantially timely manner. (R. 0599). 
5» Snyderville West obtained and recorded a Warranty Deed 
which was acknowledged October 26, 1983 and recorded January 19, 
1984 as Entry No. 215912 in the Summit County records. (R. 0600; 
R. 0611; R. 0627). 
6. There is no document of record affecting the Subject 
Property which at any time in the past vested or purported to vest 
in the decedent, Major, any right, title or interest in or to the 
Subject Property. (R. 0627). 
ARGUMENT 
POINT I. 
THE APPLICABILITY OF THE LIS PENDENS STATUTE, 
RAISED FOR THE FIRST TIME ON APPEAL, 
WAS CONSIDERED AND REJECTED. 
Plaintiff argues that the Court of Appeals erred in not 
considering plaintiff s argument that §78-40-2, Utah Code Ann. 
(1953) covered the action and that as a result, the decision of the 
i 
Court of Appeals for which plaintiff seeks certiorari is in 
conflict with Cox Rock Products v. Walker Pipeline Construction, 
754 P. 2d 672 (Utah App. 1988). 
Plaintiff is plainly in error in stating that the Court of 
Appeals did not consider its "lis pendens argument." The court's 
published opinion directly contradicts plaintiff s argument that 
the court erred in not considering the applicability of the Lis 
Pendens statute that was raised for the first time in plaintiff s 
- 4 -
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Reply Brief. The panel of the Court of Appeals, in fact, 
considered plaintiff s Lis Pendens argument and the applicability 
of the statute cited in support thereof and found plaintiff s 
argument to be meritless. The Court of Appeals wrote: 
Weber also claims that, notwithstanding any deficiencies 
in service of process, Snyderville is bound by a 
stipulation for settlement and the judgment entered 
thereon on January 17, 1986, by reason of the fact 
Gaddis, through his own counsel, was a party to the 
stipulation. We find no merit to this argument nor in 
Weber* s Lis Pendens argument, raised for the first time 
in her Reply Brief. Weber v. Snyderville West, 146 Utah 
Adv. Rep. at 43, n. 3. (emphasis added) 
Furthermore, there is no conflict between the Court of Appeals 
decision in Weber v. Snyderville West, 146 Utah Adv. Rep. 40 (Utah 
App. 1990) and Cox Rock Products v. Walker Pipeline Construction, 
754 P. 2d 672 (Utah App. 1988) (even assuming that the Court of 
Appeals did not consider the "lis pendens argument," which it did). 
Judge Orme penned both the Cox Rock Products opinion as well as the 
opinion in the case now on petition. Plaintiff s argument in Point 
I is based on the apparent assumption that Judge Orme failed to 
consider or apply the Cox Rock Products doctrine that he himself 
wrote. Additionally, plaintiff relies on James v. Preston, 746 
P. 2d 799 (Utah App. 1987) as articulating the principles for 
determining when and under what circumstances new issues might be 
considered. The Honorable Judge Regnal W. Garff wrote the opinion 
quoted at length at pages 12 and 13 of plaintiff s Petition. Judge 
Garff concurred in Weber v. Snyderville West now before the court. 
To suggest that both of these noted jurists failed to take into 
account doctrine and principles established in cases in which they 
were extensively involved, such as Cox Rock Products and James, 
when considering Weber v. Snyderville West, is an untenable 
- 5 -
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presumption and provides no plausible foundation to support 
plaintiff s argument. 
The decision of the Court of Appeals in the case now on 
petition does not conflict with the Cox Rock Products case. Judge 
Orme, author of both opinions, knowing full well the Cox Rock 
Products requisites, and Judge Garff, knowing full well the 
principles established in his James opinion, undoubtedly applied 
these legal precepts to plaintiff s Lis Pendens issue that was 
first raised in the Reply Brief on appeal and found that 
plaintiff s argument did not fit within the parameters of either 
Cox Rock Products or James. However, the court considered the 
argument nevertheless and found no merit to plaintiff s argument. 
As such, this issue and plaintiff s arguments raised in Point I of 
her Petition do not warrant review of certiorari pursuant to the 
guidelines established by Rule 46, Utah Rules of Appellate 
Procedure. 
POINT II. 
UNDER THE DOCTRINE OF EQUITABLE CONVERSION, 
SNYDERVILLE WEST ACQUIRED ITS PROPERTY INTEREST 
PRIOR TO THE RECORDING OF THE LIS PENDENS 
THEREBY RENDERING §78-40-2 AND < 
THE "DOCTRINE OF LIS PENDENS" 
INAPPLICABLE TO THIS CASE. 
Plaintiff s Lis Pendens argument, raised for the first time in 
her Reply Brief (146 Utah Adv. Rep. at 43, n. 3), is irrelevant in i 
that under Utah law the Lis Pendens statute simply does not 
properly apply to the facts of this case. 
The central focus of plaintiff s argument is that Snyderville i 
West had "constructive notice" as set forth in §78-40-2, Utah Code 
- 6 -
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Annotated, by reason of the Lis Pendens recorded in the Summit 
County Recorder's Office on April 11, 1983 (Reply Brief, at page 3, 
para. 9), and that, as a result, Snyderville West is bound by the 
January 17, 1986 judgment. However, the Lis Pendens statute is 
misapplied by plaintiff in this case. The "constructive notice" 
provision of the Lis Pendens statute applies only to purchasers 
subsequent to the recording of a Lis Pendens. Snyderville West was 
not a subsequent purchaser after the Lis Pendens was recorded, but 
in fact had purchased its interest by Uniform Real Estate Contract, 
with notice thereof of record, in 1978, five years prior the 
recording of the Lis Pendens. 
Because Snyderville West had purchased the property prior to 
the recording of the Lis Pendens, the recording of the Lis Pendens 
had no affect whatsoever, and thus gave no constructive notice 
whatever to Snyderville West. The Lis Pendens statute does not 
impart constructive notice to one who purchases property pursuant 
to a real estate contract prior to the recording of the Lis 
Pendens. The statute provides: 
. . . from the time of filing such notice for record only 
shall a purchaser or encumbrancer of the property 
affected thereby be deemed to have constructive notice. 
. . . (emphasis added). 
Snyderville West purchased its real property interest in 1978 
when it entered into its Uniform Real Estate Contract with the 
seller and commenced making payments under the contract. Under 
Utah law, the doctrine of equitable conversion dictates that upon 
execution of the Uniform Real Estate Contract, the equitable title 
and the right of ownership to the real property passes to the 
vendee, leaving the seller thereafter with only a personalty 
- 7 -Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
interest m the right to receive the contract proceeds according to 
the terms of the contract. The doctrine of equitable conversion as 
applied to the purchase and sale of real property under contract is 
well established in Utah law: 
The doctrine of equitable conversion characterizes the 
seller' s interest as an interest in personalty and not as 
one in realty, whereas the vendee7 s interest under 
executory contract is deemed an interest in realty. 
Butler v. Wilkinson, 740 P. 2d 1244, 1255 (Utah 1987). 
Based upon the doctrine of equitable conversion, plaintiff s 
argument that "Snyderville West had only an equitable interest in 
the seven acres and did not qualify as a bona fide purchaser who 
could cut off any earlier legal or equitable interest" (Reply Brief 
at pages 13-14) fails. 
For the reasons set forth herein, the Court of Appeals' 
decision to reject plaintiff's Lis Pendens argument as meritless is 
not in conflict with the cases cited by plaintiff at page 2 of her 
Petition. In Tuft v. Federal Leasing, 657 P. 2d 1300 (Utah 1982), 
the defendants each received their interest in the property at 
issue after the plaintiff filed its lis pendens giving notice of 
the action. Id. at 1302. The Tuft decision is not in conflict with 
the instant case since Snyderville West acquired its interest in 
the property five years prior to the filing of the lis pendens. 
The Utah Supreme Court' s decision in Hidden Meadows 
Development v. Mills, 590 P. 2d 1244 (Utah 1979), also dealt with an 
interest obtained subsequent to the filing of the lis pendens. The 
court determined that the lis pendens continued to be effective 
after the entry of judgment and pending appeal and that those who 
obtain an interest in the property during the pendency of the 
appeal are charged with constructive notice of the action. Id. In 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
the instant case, there was no judgment entered nor was there an 
appeal pending when Snyderville West acquired its interest in the 
property and, as such, no conflict exits between the case on 
petition and Hidden Meadows. 
Neither can a conflict be found between the instant case and 
Glynn v. Dubin, 369 P. 2d 930 (Utah 1962). Glynn differs from the 
case before the court because in this case, Snyderville West7 s 
interest was purchased five years prior to the action being 
commenced. 
Blodgett v. Zions First National Bank, 752 P. 2d 901 (Utah 
1988) likewise does not conflict with the instant case. In 
Blodgett, the court determined that the assignee of the judgment 
lien which attached after the filing of the lis pendens took 
subject to the results of the litigation. Id. at 902. As set 
forth above, Snyderville West obtained its interest in the property 
five years prior to the filing of the lis pendens. 
For the reasons set forth herein, the Court of Appeals' 
decision to reject plaintiff's lis pendens argument as meritless is 
not in conflict with the cases cited by plaintiff as grounds for 
review of certiorari pursuant to the guidelines established by Rule 
46, Utah Rules of Appellate Procedure. Further, the Court of 
Appeals' decision is in keeping with established Utah law and, as 
such, does not seriously affect the integrity of judicial 
proceedings in rem, but rather, preserves the doctrine of equitable 
conversion. 
- 9 -
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CONCLUSION 
Plaintiff s Petition for Certiorari must be deniedc The 
decision of the Court of Appeals in the case now on petition does 
not conflict with the Cox Rock Products case. The court 
undoubtedly applied the Cox Rock Products requisites and the 
principles established in the James opinion and found that 
plaintiff s argument did not fit with in the parameters of those 
cases. However, the court considered the argument nevertheless and 
found no merit in plaintiff s argument. 
Further, plaintiff s argument in Point II that Snyderville 
West was bound by the 1986 judgment by virtue of the doctrine of 
Lis Pendens set forth in §78-40-2, Utah Code Annotated, is in 
direct contravention of established Utah case law. Under the 
doctrine of equitable conversion, Snyderville West acquired its 
real property interest in 1978, five years prior to the recording 
of the Lis Pendens, rather than subsequent to the recording of the 
Lis Pendens, the situation with which §78-40-2 is solely concerned. 
Plaintiffs reliance on the cited statute and the "doctrine of Lis 
Pendens" is simply not applicable in this case and, as such, the 
decision of the Court of Appeals does not affect the integrity of 
the judicial proceedings in rem, but rather preserves the doctrine 
of equitable conversion, thereby protecting purchasers of real 
property under Uniform Real Estate Contracts in quiet title 
proceedings. 
- 10 -
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DATED this tf-/ day of December, 1990. 
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